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20 June 2016 
 
Department of the Interior     Via:  www.regulations.gov 
Bureau of Ocean Energy Management               
Office of Policy, Regulation, and Analysis 
Attn: Peter Meffert 
45600 Woodland Road 
Sterling, VA 20166 
 
Re: Proposed rule Air Quality Control, Reporting and Compliance [RIN 1010-AD82; Docket 

No. BOEM-2013-0081]  
 
To whom it may concern: 
 
The International Association of Drilling Contractors is a not for profit organization with 
approximately 2,000 member companies representing the worldwide drilling industry. 
Pertinent to this rulemaking, IADC’s membership includes all drilling contractors currently 
operating mobile offshore drilling units (MODUs) in the areas subject to the jurisdiction of the 
United States, and the vast majority of drilling contractors offering MODUs in the competitive 
market, worldwide.  
 
The purpose of this letter is to provide comments on the BOEM proposed rule for Air Quality, 
Reporting and Compliance, published on 5 April 2016 (81 FR 19717 et seq), that proposes to 
amend the existing regulations related to air quality measurement, evaluation and control with 
respect to oil, gas, and sulphur operations on the Outer Continental Shelf (OCS) of the United 
States in the central and western Gulf of Mexico and the area offshore the North Slope 
Borough of the State of Alaska. 
 
IADC fully supports the comments submitted by IMCA and those from the joint trades (API, 
IPAA, NOIA, OOC, IADC, OMSA) and offers the below listed additional comments and 
recommendations from our membership. These comments are offered without prejudice to 
comments that may also be addressed directly by IADC members. 
 
BOEM’s Proposed Air Quality Control, Reporting, and Compliance Rule  
 
The proposed revisions contained in this rulemaking include new and substantive changes to 
BOEM air regulations.  Elements of the proposed rule include:  

• Broadening the types of air pollutants to be regulated.  
• Expanding and adding new requirements on how data are gathered, the standards and 

benchmarks against which the data are evaluated, and the process by which the air quality 
information is reviewed.  
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• Broadening the definition of “facility”— the proposal sets forth a four-prong standard, 
where, when met, would require the consolidation of emissions from multiple facilities.  

• Requiring lessees to attribute emissions from support vessels to facilities, regardless of 
where such emissions occur.  

• Elimination of “grandfathering”— the proposed rule would require currently-existing 
facilities in the Gulf of Mexico, whose plans have already been approved, to periodically 
resubmit their plans to ensure their plans meet the air quality standards in effect at the 
time the plan is resubmitted.  

 
Due to the significance of the anticipated revisions and two BOEM commissioned offshore air 
quality studies as yet to be concluded, industry had urged BOEM to issue an Advanced Notice of 
Proposed Rulemaking. Instead, it appears to IADC that BOEM is rushing to finalize an 
exceedingly costly, incomplete rule that assumes purview beyond the scope of its statutory 
authority under the OCS Lands Act (OCSLA). Currently, BOEM is specifically permitted to 
regulate OCS air emissions as a result of OCS activities only if such emissions significantly 
affect the air quality of any state for purposes of compliance with the National Ambient Air 
Quality Standards (NAAQS) (43 U.S.C. 1334(a)(8)). Based on the information presented, 
BOEM has not demonstrated onshore air quality impacts that would necessitate imposing the 
proposed revisions or justify the adverse effects to future offshore oil and natural gas production 
that would result from their imposition.  
 
IADC recommends that the Department of the Interior should withdraw this rulemaking effort.  
 
OCS sources have not been shown to have a significant impact on onshore air quality.  
 
BOEM’s mandate under OCSLA is to regulate OCS activities only if the emissions from the 
activities have significant effects on onshore air quality, defined as effects that implicate 
NAAQS compliance. 43 U.S.C. 1334(a)(8) specifically states:  
 

“…for compliance with the national ambient air quality standards pursuant to the Clean Air Act 
(42 U.S.C. 7401 et seq.), to the extent that activities authorized under this Act significantly affect 
the air quality of any State.”  

 
The States bordering OCS lease areas concluded that OCS emission sources are not significant or 
otherwise prevent NAAQS attainment. No Clean Air Act required State Implementation Plans 
(SIPs) identify OCS sources as anything more than background contributors, nor do they seek 
OCS emission reductions in order to achieve NAAQS attainment.  
 
Numerous Department of Interior assessments have also concluded that OCS emissions do not 
have significant effects on onshore air quality.  
 
BOEM has committed nearly $4M to regional air quality modeling studies in the Gulf of 
Mexico and the Arctic to inform this rulemaking. However, these studies will not be 
completed until late 2017.  
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A component of each study is to understand the cumulative impacts of OCS operations to 
onshore air quality.  
 
IADC believes that it is premature for BOEM to revise its regulations without the air quality 
information to be provided by these studies – which may well once again demonstrate no 
environmental justification for further regulation.  
 
BOEM has significantly underestimated the cost of the proposed rule. Even with BOEM’s 
unrealistically low estimates, the Regulatory Impact Analysis (RIA) indicates a negative net 
benefit beginning in 2020.  
 
BOEM estimates that the proposed rule will result in an annual information collection burden of 
146,490 hours with $3.5 million in non-hour costs. Industry estimates the annual information 
collection burden to be in the range of 1.25 to 2.5 million hours with non-hour costs ranging 
from $353 million - $1.16 billion – a factor roughly 100-300 times more costly than BOEM’s 
deficient estimate.  
 
BOEM itself notes in its RIA that “The estimated impact and proposed rule compliance costs are 
tremendously uncertain.” This rulemaking presents an unacceptable risk of unintended 
consequences without more analysis of both the cost and benefit before rushing the rule to 
conclusion.  
 
BOEM’s projections related to the rule’s costs and benefits rely on many facilities using 
emissions credits rather than installing BACT or other emissions reduction measures. BOEM 
suggests that:  
 

“The use of emissions credits in lieu of BACT would provide a net environmental benefit 
because the use of emissions credits would typically involve a reduction in emissions onshore or 
over State submerged lands, at that point where the impact to State air quality is greatest, rather 
than on the OCS, which might be far away from the point at which any impact might be felt.”  

 
However, BOEM has underestimated the potential costs of purchasing emission credits, the 
proposed procedures for use of emissions credits are incomplete, and BOEM has not considered 
the availability of emission credit markets.  
 
Some of BOEM’s proposed requirements are not administratively or technically feasible, 
and some exceed BOEM’s authority under OCSLA. For example:  
 
BOEM proposes that existing facilities resubmit their approved plans at least every 10 years and 
meet all current air quality requirements. For structures designed to produce for 20 to 30 years, it 
may not be possible to retrofit existing facilities to add certain types of emission control 
equipment due to safety, space constraints, and other considerations. Even if add-on controls are 
feasible, their use may limit certain activities integral to the function of the facility, and extensive 
production shut-ins may be required for the retrofit.  
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BOEM proposes that emissions from proximate facilities must be aggregated if a lessee or 
operator wholly or partially owns, controls or operates those facilities. Proximate means the 
same well(s); a common reservoir; the same or adjacent lease block(s); or within one nautical 
mile of another facility. This proposed requirement is unnecessary and from a practical 
standpoint, unworkable given the typical ownership structures of OCS facilities.  
 
BOEM proposes the inclusion of emissions from mobile support vessels in total project 
emissions, but BOEM is not authorized to regulate mobile sources. Further, it is not possible to 
project mobile source emissions for ten years in the manner asserted by the draft rule. Operators 
do not know frequency, size, vessel engine and emission control specifications and home port 
logistics to do so with any reasonable accuracy.  
 
Major focus 
 
BOEM has indicated its interest in focusing on major emission sources. Notwithstanding the 
above observations, IADC offers the following comments and recommendations to address 
more detailed concerns within the construct of the content proposed in the NPRM. IADC 
believes that the identification of inconsequential de minimis sources and their subsequent 
exemption from reporting requirements will simplify the intended rule and provide a 
practicable approach to maintaining a focus on the more substantial emission sources that may 
appreciably contribute to onshore emission attainment concerns.  We have suggested a list of 
potential de minimis sources while also commenting on proposed recordkeeping and emission 
source reporting requirements. Additionally, we highlight how the existing emissions criteria 
that are contained in MARPOL Annex VI and the IMO NOx Technical Code already provide 
for effective management of emissions concerns on the U.S. OCS.  Finally, we provide our 
views on BOEM’s proposed application of Selective Catalytic Reduction (SCR) systems as 
Best Available Control Technology (BACT). 
 
De minimis Exemptions 
 
Throughout the proposed rule, BOEM continually refers to “all emissions.”  IADC suggests that 
in order for BOEM to maintain a focus on major emission sources, the rule should provide a 
categorical exclusion of de minimis emission sources, to include but not limited to the following 
equipment and activity types: 
 

• Breathing and displacement emissions from diesel fuel tanks (fuels having a flashpoint of 
at least 54 °C (130 °F)). 

• Breathing and displacement emissions from portable tanks containing well stimulation or 
similar fluids having a flashpoint of at least 54 °C (130 °F). 

• Breathing and displacement emissions of aviation fuel tanks, irrespective of flashpoint. 
• Emissions associated with the normal use of consumer-type cleaning, disinfecting or 

medical products such as furniture polish, spray disinfectants, cleansers, hand sanitizers, 
asthma inhalers, etc. 
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• Fugitive emissions associated with the use and maintenance of lubricants such as, but not 
limited to, pump seals, wire rope, electrical motors, jacking gears, etc. 

• Emissions associated with preparation of food for consumption including, but not limited 
to volatile grease from grilling or frying of food, volatile components driven from food 
during its preparation, or burning of charcoal or charcoal briquettes. 

• Architectural coating operations (painting) employing coatings meeting the nationwide 
Architectural and Industrial Maintenance (AIM) Coatings rule limiting emissions from 
volatile organic compounds (VOC). 

• Any emissions associated with human wastes. 
• Emissions associated with “smoking” (personal use of tobacco products). 
• Emissions generated through grinding, welding or cutting operations or repairs. 
• Refueling emissions from forklifts, cranes, helicopters, marine vessels, and other self-

propelled mobile sources.  
• Marine sanitation device breathing and venting. 
• Dust emissions from mud, cement, or dry chemical transfers, storage or use. 
• Emissions related to the use of products for the purpose of maintaining air conditioning 

units. 
• Emissions for the air vents from air compressors and associated equipment. 
• Emissions from pneumatic starters on reciprocating engines, turbines, or other 

equipment. 
• Emissions from the equipment tested or used for firefighting training. 

 
Exclusion of vital safety equipment  
 
Under the proposed section §550.311 BOEM has indicated that they will consider various 
alternatives for reporting of relevant emissions sources with one option being to monitor only the 
following key pieces of equipment for facilities such as:  

• Power generation engines;  
• Deck cranes; and 
• Engines with a maximum power rating exceeding 200hp (149 kW);  

BOEM has further stated that the monitoring and reporting for facilities would typically exclude:  

• Propulsion engines;  
• Boilers and incinerators;  
• Emergency generators; and 
• Lifeboat engines.  

IADC believes that, as a matter of public policy, the rule should categorically exclude emissions 
associated with the operation, maintenance and testing of lifeboats and dedicated emergency 
generators, as well as rescue boats and emergency air compressors. 
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Our members have experienced unworkable limitations on the operation, maintenance and 
testing of such equipment due to unrealistic operating limits under past offshore EPA-issued 
permits.  It is IADC’s belief that unrealistically low enforceable limits of operation have been 
placed on this safety equipment, even though in the overall scope of operations they would have 
a negligible or de minimis contribution to overall emissions.  In general, the engines on lifeboats, 
rescue boats and emergency air compressors are rated at less than 60hp, and those of emergency 
generators are ≈2500 hp.  IADC believes that no impediment should be placed on the necessary 
maintenance, operation or testing of this vital safety equipment.  
 
If this suggested categorical exclusion is rejected, then IADC suggests that applicants be required 
to include a minimum of 100 hours of operation per year each on a 12-month rolling total basis 
for this equipment in their calculations – the overall effect of such inclusion being negligible in 
comparison to the sum of other emissions.  
 
Incorporation of MARPOL Annex VI and the IMO NOx Technical Code 
 
In the preamble to the rule, BOEM states that: 
 

Under the proposed rule, certain provisions in BOEM’s rule would also be updated 
automatically whenever the USEPA changes 40 CFR 1043.100 to reflect emissions standards 
and other requirements applicable to marine engines under Annex VI to the International 
Convention for the Prevention of Pollution from Ships (as the protocol is defined in 33 U.S.C. § 
1901), as implemented in the U.S. through the Act to Prevent Pollution from Ships (33 U.S.C. 
§§ 1901-1915). 

 
Further, BOEM further states: 
 

BOEM proposes that foreign vessels be allowed to use the MARPOL standards as emission 
factors for the purposes of the program, if there are no preferred, more accurate alternatives, 
with certain adjustments. 

 
Taking that into account, BOEM proposes to add a new 30 CFR 550.198(b) to incorporate 
MARPOL Annex VI and the NOx Technical Code by reference as follows:  
 

(b)  Documents incorporated by reference: 
*   *   * 
(3)  International Maritime Organization, 4 Albert Embankment, London SE1 7SR, United Kingdom, or 
http://www.imo.org, or 44-(0)20-7735-7611.  
(i)  Revised MARPOL (Marine Pollution) Annex VI, Regulations for the Prevention of Air Pollution from 
Ships, and NOX Technical Code [NTC] 2008, 2009 edition, incorporated by reference at 
§ 550.205(b)(2)(v). 
(ii)  Revised MARPOL Annex VI, Regulations for the Prevention of Pollution from Ships (“2008 Annex 
VI”), incorporated by reference at § 550.205(b)(2)(v). 
(iii) NOX Technical Code 2008, incorporated by reference at § 550.205(b)(2)(v). 

 
 
 
 



Proposed rule Air Quality Control, Reporting and Compliance [RIN 1010-AD82; Docket No. BOEM-2013-
0081]  

 7 

Legal status of MARPOL Annex VI and the NOx Technical Code 
 
While IADC fully supports reference to MARPOL Annex VI and the Technical Code on Control 
of Emission of Nitrogen Oxides from Marine Diesel Engines (NOx Technical Code or NTC), 
IADC does not believe that BOEM’s proposed actions fully recognize and reflect the legal status 
of MARPOL Annex VI (and by incorporation, the NOx Technical Code) as a treaty to which the 
United States is a State Party.  As a binding legal requirement, an incorporation by reference is 
not required – simple citation suffices. 
 
The status of an international agreement within the United States depends on a variety of factors. 
Self-executing treaties have a status equal to federal statute, superior to U.S. state law, and 
inferior to the Constitution. Depending upon the nature of executive agreements, they may or 
may not have a status equal to federal statute. In any case, self-executing executive agreements 
have a status that is superior to U.S. state law and inferior to the Constitution.1  Under U.S. law, 
a treaty is an agreement negotiated and signed by the Executive that enters into force if it is 
approved by a two-thirds majority of the Senate and is subsequently ratified by the President.  
 
In 1980, MARPOL was approved by two-thirds of the Senate. Later that same year, Congress 
passed the Act to Prevent Pollution from Ships (APPS) to implement MARPOL.2 In April 2006, 
the Senate again approved MARPOL, including Annex VI. In 2008, Congress amended APPS to 
implement Annex VI.3  The legislative history of APPS clearly supports the view that MARPOL 
Annex VI has the status of a self-executing treaty, a view that has been supported by the courts 
(see Alaska v. Kerry4).  
 
APPS does not state that affirmative acceptance is required in order for the United States to be 
bound by an amendment.  Alaska v. Kerry also dealt with this issue of how amendments to 
MARPOL are to be viewed, i.e., “certain types of amendments would be approved without 
further Senate involvement” – a position which was persuasively argued by the Federal 
Defendants in the case.  
 
IADC believes that it is reasonable to conclude that other amendments to MARPOL, and in 
relation to this rulemaking, MARPOL Annex VI, should be afforded legal status equivalent to 
that recognized by the court with respect to Annex VI’s Emission Control Areas. Accordingly, 
the proposed incorporation by reference of ca. 2008 versions of MARPOL Annex VI and the 
NOx Technical Code (which is a mandatory part of the parent MARPOL Annex VI) is not 
appropriate as these are not the treaty instruments that are in force for the United States. BOEM 
must incorporate MARPOL Annex VI and all amendments thereto which have not been 
affirmatively rejected or reserved by the United States. These include, but are not necessarily 
limited to, those subsequent amendments contained in: 
 
 

                                                        
1  International Law and Agreements: Their Effect upon U.S. Law, Congressional Research Service, 18 February 2015 
2  Cong. Rec. S9263-72 (daily ed. July 2, 1980)); 33 U.S.C. § 1901 et seq. 
3  Cong. Rec. S3400 (daily ed. April 7, 2006); Pub. L. 110-280, 122 Stat. 2611 (2008) 
4  Alaska v. Kerry, 972 F. Supp. 2d 1111 (D. Alaska 2013). 
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• 2010 Amendments to the Annex (MEPC. 190(60)). 
• 2010 Amendments to the Annex (Revised form of Supplement to the IAPP Certificate) 

(MEPC. 194(61)). 
• 2011 (Designation of the United States Caribbean Sea Emission Control Area and 

exemption of certain ships operating in the North American Emission Control Area and 
the United States Caribbean Sea Emission Control Area) Amendments to the Annex 
(MEPC.202(62)). 

• 2011 (Inclusion of regulations on energy efficiency for ships) Amendments to the Annex 
(MEPC. 203(62)). 

• 2012 ((Regional arrangements for port reception facilities under MARPOL Annex VI and 
Certification of marine diesel engines fitted with Selective Catalytic Reduction systems 
under the NOx Technical Code 2008) (MEPC.217(63)). 

• 2014 (to make the use of the III Code mandatory) amendments (MEPC. 247(66)). 
• 2014 (Annex VI and NOx Technical Code) amendments (MEPC. 251(66)). 
• 2014 (Annex VI, regulations 2 and 13 and the Supplement to the IAPP certificate) 

amendments (MEPC. 258(67)). 
• 2016 (Annex VI, regulation 13- Record requirements for operational compliance with 

NOx Tier III ECAs) amendments (MEPC. 271(69)). 
 
Recognition of certificates issued under MARPOL Annex VI and the NOx Technical Code 
 
In accordance with Article 5 of the International Convention for the Prevention of Pollution from 
Ships, 1973, as modified by the Protocol of 1978 relating thereto, “a certificate issued under the 
authority of a Party to the Convention in accordance with the provisions of the regulations shall 
be accepted by the other Parties and regarded for all purposes covered by the present Convention 
as having the same validity as a certificate issued by them.” 
 
Certificates relating to engine emissions, and relevant to this rulemaking, are issued in 
accordance with Regulation 6 of MARPOL Annex VI, and Chapter 2 of the NOx Technical 
Code.  Additionally, the Technical File, approved by the Administration, serves as the basis of 
certification and must, accordingly, be accepted as valid.  
 
The NTC specifies that the engine maintenance shall conform to its provisions (Regulation 9) 
and as such, if the maintenance complies (regardless of the years of operation) with the original 
equipment manufacturer’s maintenance requirements, then the certificate remains valid and any 
emissions derived from the NTC are also valid. 
 
The engine manufacturer prepares the engine certificate through test bed verification.  Engines 
on the test bed are tested using distillate marine fuel refined to ISO 8217 standards.  U.S. No.2 
diesel fuel is compatible with ISO 8217 standards and should be considered the same quality.  
The onboard fuel quality can be verified by reference to the required bunker delivery note 
(40 CFR 1043 and MARPOL Annex VI Regulation 18.9). 
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Best Available Controllable Technology (BACT) through use of SCRs 
 
IADC concurs with the joint industry’s comments regarding BACT wherein they explained that 
the Clean Air Act defines BACT not as a static technology- but rather as an achievable emissions 
rate or work practice that can be determined by a permitting authority on a case-by-case basis 
that accounts for various factors such as technical and economic feasibility. 
 
The proposed rule alters the definition of BACT from an achievable emissions rate to a specific, 
prescribed technology.  
 

… The existing rule defines BACT as an “emission limitation” based on the maximum degree of 
reduction for each air pollutant with consideration of energy, environmental and economic 
impacts, which essentially mirrors the federal definition of BACT in the CAA. The new rule 
redefines BACT as a “physical or mechanical system or device” that reduces emissions to the 
“maximum degree practicable” taking into account energy, environmental and economic impacts, 
which essentially implies a physical add-on control as opposed to an operational control method, 
which are generally “good combustion practices”  IRIA, page 12 (emphasis added) 

 
As indicated in the Initial Regulatory Impact Analysis (IRIA) BOEM appears to place an 
inordinate focus on use of after-market SCRs as BACT.  IADC believes that this is more likely 
not to be the case.  We contend that the installation of SCRs on existing engines is inherently 
problematic, costly, and at best, would actually be ineffective in controlling the emissions due to 
the continuously variable load-cycle under which the engines operate on MODUs.  
 
 
IADC appreciates the opportunity to provide comments and recommendations regarding this 
proposed rulemaking and asks that they be given due consideration. If you have any questions 
about any portion of this correspondence, please contact me by phone at (713) 292-1973, or by 
e-mail at john.pertgen@iadc.org. 
 
 
Sincerely, 

 
John Pertgen 
Director, Offshore Technical and Regulatory Affairs 
 
 


